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The Six Defining Elements of
a Process Buy-Sell Agreement
Process agreements, as discussed in the book Buy-Sell Agreements: Ticking Time Bombs or
Reasonable Resolutions?, are buy-sell agreements involving the use of one or more business
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appraisers in processes specified for determining value. Mercer Capital professionals have been
involved in many valuation processes for determining price (valuations) for buy-sell agreements.
In fact, a primary impetus for writing the book was our experiences with problem processes.
If appraisers are to determine price, they need a definition of the assignment. Five elements
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must be defined in order for the appraiser(s) to provide the type of valuation sought pursuant
to the agreement. A sixth element is so important from a business perspective that we include
it as an additional defining element.
1. Standard of Value

4. Qualifications of Appraisers

2. Level of Value

5. Appraisal Standards

3. The “as of” Date

6. Funding Mechanisms

Let’s begin with the first five defining elements.
1. Standard of value. The standard of value is the identification of the type of value
being used in a specific engagement. The proper identification of the standard of value
is the cornerstone of every valuation. The parties to the agreement may select that
standard of value. Will value be based on “fair market value” or “fair value” or some
other standard? These words can result in dramatically different interpretations from
a valuation perspective. Some agreements simply specify “the value” of the company
or interest, which is not adequate to define the standard of value. The likelihood of a
successful appraisal process diminishes greatly if the standard of value is not clearly
specified.
2. Level of value. Will the value be based on a pro rata share of the value of the business
or will it be based on the value of an interest in the business? The differences bring
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minority interest and marketability discounts into play which may cause wide differences in
the conclusion of value. Two appraisers could agree on the total value of a business, but if one
applies a minority interest or a marketability discount, their conclusions may be significantly
different. This is not surprising because their conclusions represent two different levels of
value. One appraiser will have valued the business, while the other will have valued an interest
in the business. The desired level of value needs to be crystal clear in your agreement.
3. The “as of” date for the valuation. Every appraisal is grounded at a point in time. That
time, referred to as the “valuation date” or “effective date” or the “as of” date, provides the
perspective, whether current or historical, from which the appraisal is prepared. Unfortunately,
some buy-sell agreements are not clear about the date as of which the valuation(s) should
be determined by appraisers. This can be extremely important, particularly in corporate
partnerships and joint ventures when trigger events establish the valuation date. Because
value changes over time, it is essential that the “as of” date be specified.
4. Qualifications of appraisers. Some buy-sell agreements provide a list of firms that the
parties agree are mutually acceptable. In other cases, the specific, individual qualifications
of appraisers are spelled out (e.g., credentials from a major credentialing organization,
experience in appraisal, experience with the industry, etc.). Unfortunately, many agreements
are silent on this issue. Absent clear specification of the appraiser qualifications, there is no
assurance that appraisers considered for buy-sell valuations will be qualified to provide the
required services.
5. Appraisal standards to be followed. Some buy-sell agreements go so far as to name
the specific business appraisal standards that must be followed by the appraisers. For
example, some agreements state that the appraiser(s) must follow the Uniform Standards of
Professional Appraisal Practice, the Business Valuation Standards of the American Society of
Appraisers, or other standards, as well. These and other valuation standards will be footnoted
and discussed in Section Four. Qualified business appraisers will understand the importance
of specifying appraisal standards and be familiar with and able to follow relevant standards.

Remember this about
buy-sell agreements:
someone will buy and
someone will sell. You
just don’t know who
that will be when you
sign the agreement.
Your agreement needs
to work for you and your
family whether you are
the buyer or seller

The sixth defining element relates to the funding of buy-sell agreements.
6. The funding mechanisms.

The funding mechanism is thought of separately from

valuation. However, there may be interrelationships between the valuation and the funding
mechanism that should be considered in your buy-sell agreement. Funding mechanisms
such as life insurance and sinking funds can have a direct impact on value. This aspect
aside, the funding mechanism does determine in substantial measure whether the valuation,
however developed, can be implemented in future transactions. An agreement is no better
than the ability of the parties and/or the company to fund any required purchases at the
agreed upon price. An agreement that is silent can be like having no agreement at all.
What’s so hard about specifying these defining elements? Getting specific often makes people think
about things they don’t want to think about. But think about them they must. If you think it is
difficult to address these issues with your partner(s) in the here and now, just think how difficult it
will be when one of you is in the hereafter.
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Know this: if these defining elements are unclear in your (or your clients’) buy-sell agreement(s),
following a trigger event they may be the only thing you will be able to think about until the situation
is resolved. Absent a clear agreement, this can take lots of money, lots of time, and create lots of hard
feelings. In addition, dealing with these issues under adverse circumstances will absolutely distract
you from running your business.
Takeaway Thought: The assignment definition is critical to the successful outcome of an appraisal
process. A failure to define any one of the critical elements could doom the process to an unacceptable
outcome.
Remember this about buy-sell agreements: someone will buy and someone will sell. You just don’t
know who that will be when you sign the agreement. Your agreement needs to work for you and
your family whether you are the buyer or seller. It also needs to work for your partner(s) and their
families (or their shareholders) whether they are the buyers or sellers. And it needs to work for the
corporation. Your buy-sell agreement won’t meet all these needs by chance alone. You have to make
it work. Take action if necessary or appropriate.

Z. Christopher Mercer, ASA, CFA
mercerc@mercercapital.com

To learn more about buy-sell agreements, attend Mercer Capital’s complimentary
webcast, “Buy-Sell Agreements :: How To Know Your Agreement Will Work
Without Triggering It.” The webcast will be held Thursday, October 15 from
noon - 1:00pm central standard time. Fore more information or to register, visit
www.mercercapitalwebcasts.com.
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What’s New on Mercer Capital’s Web Site
Mercer Capital’s website is updated frequently and contains information of interest to attorneys, business owners, bankers,
and other professional advisors to business. Please visit often at www.mercercapital.com.
ANNOUNCEMENT

Complimentary Buy-Sell Webcast :: How to Know Your Buy-Sell Agreement
Will Work Without Triggering It
Unless you have had your buy-sell agreement reviewed from a valuation perspective, you don’t know what it says. This comes as a surprise to
many - an often unpleasant surprise as too many find themselves caught up in unexpected and costly legal wrangles or personal turmoil. This
complimentary webcast provides you with information from a valuation perspective that will
help ensure that your buy-sell, shareholder, or joint venture agreement results in a reasonable
resolution and is not a ticking time bomb set to explode upon a triggering event. You will leave
this webcast knowing what to do to eliminate future surprises with your buy-sell agreement.
October 15, 2009 » Noon - 1:00pm Central Standard Time » REGISTER HERE

INDUSTRY FOCUS

Valuation of Medical Device Start-Ups
Valuation issues have become increasingly important for start-up companies due to changing IRS
and financial reporting rules, as well as increasing regulatory and shareholder scrutiny. In the
past, industry specific start-up “rules of thumb” may have been sufficient to serve as reasonable
basis for any valuation concern. While the simplicity of such rules can be appealing, the scrutiny
of the IRS, SEC, and your auditors in combination with the potential liability associated with
misreporting make it critical that value be determined and articulated in a credible fashion.
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November 10, 2009
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Travis W. Harms, CFA, CPA/ABV

October 19, 2009
“So You Want to Be An Expert?”
Southern Federal Tax Institute
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Z. Christopher Mercer, ASA, CFA

November 16, 3009
“Buy-Sell Agreements”
AICPA’s Annual Business Valuation Conference
San Francisco, California
Z. Christopher Mercer, ASA, CFA

October 20, 2009
“Fair Valu: Where Are We Going?”
Buffalo FEI Chapter
Buffalo, New York
Travis W. Harms, CFA, CPA/ABV

To see a complete list, visit the Speaker’s Bureau section of our website at www.mercercapital.com. To inquire about engaging a
professional from Mercer Capital to speak to your group, contact Barbara Walters Price at priceb@mercercapital.com, or by calling 901.322.9724.

© Mercer Capital, 2009 » www.mercercapital.com

4

The Mercer Capital Library

Revenue Ruling
59-60 at 50

The Bank Director’s
Valuation Handbook

Business Valuation,
An Integrated Theory

Buy-Sell
Agreements

Rediscover
Fair Market Value

What Every Director Must
Know About Valuation

Second
Edition

Ticking Time Bombs or
Reasonable Resolutions?

January 2009

January 2009

January 2008

January 2007

Sale Price: $45 (plus s/h)

Sale Price: $45 (plus s/h)

Reg. Price: $95 (plus s/h)

Reg. Price: $79 (plus s/h)

Mercer Capital has been working
with financial institutions for
over 25 years and has provided
valuation and other financial
consulting services to thousands
of clients. We find that most
of our clients have the same
basic questions about important
valuation issues. This handbook
addresses many of these questions
and provides useful information
for bank directors and managers
when valuation needs emerge.

Whether you are a business
appraiser, auditor, financial
planner, or attorney, Business
Valuation: An Integrated Theory,
Second Edition enables you
to understand and correctly
apply fundamental valuation
concepts. Thoroughly revised and
expanded, the Second Edition
demystifies modern valuation
theory, bringing together various
valuation concepts to reveal
a comprehensive picture of
business valuation.

Does your or your clients’
buy-sell agreement say what
you think it says? You might
be surprised.
Written for
business owners, attorneys,
CPAs, business appraisers, and
other professional advisors to
business, this book provides a
road map for you (or your clients)
to develop or improve your buysell agreement.

Revenue Ruling 59-60 is a compact
storehouse of enduring practical
wisdom for business appraisers
and the users of appraisal reports.
To celebrate the 50th anniversary
of its publication, we summarize
the Ruling and provide a nontechnical view of how appraisers
attempt to translate its guidance
into actual valuation engagements.
This 120+ page book is written
for attorneys and other users of
business appraisal reports.

Coming in Fall 2009 - Valuation for Impairment Testing, Second Edition
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A GENTLE PLUG FOR OUR FIRM
MERCER CAPITAL is a business valuation and investment banking firm serving a national and international clientele. Our reputation for excellence is
based on an ability to solve complex financial problems expeditiously. We convert over 25 years of experience, including thousands of assignments, into
solutions for the issues of today.
Mercer Capital provides a broad range of independent valuation and financial advisory services, including:
» Dispute Analysis Services and Expert Testimony

» Goodwill Impairment Testing

» Valuation for Corporate Tax Matters

» Valuation of Employee Options

» Valuation for Corporate Income Tax Issues

» Portfolio Valuation Services

» Valuation for ESOPs

» Valuation of Intangible Assets

» Purchase Price Allocations

» Fairness Opinions

Mercer Capital’s investment banking professionals specialize in providing merger and acquisition services to sellers or buyers of private businesses or
public companies divesting divisions and subsidiaries. In addition, we assist clients in industry consolidations, roll ups, and refinancings.

INTERNET COMMERCE: OBTAIN PROPOSALS TO VALUE YOUR COMPANY, BANK, FLP OR LLC VIA OUR WEBSITE
The cost of your time and delays in obtaining proposals has just gone down. Use one of the PROPOSAL REQUEST FORMS on our website.
Many of your colleagues have already used our PROPOSAL REQUEST FORMS and are impressed by the decrease in transactional overhead and the
increased ease in obtaining actionable proposals for their clients. We are pleased to be doing business with them. Try it yourself! Visit our website and
provide us with the pertinent information via this form, and we’ll prepare a proposal and deliver it to you via e-mail, fax or USPS. Complete confidentiality
is assured.
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We will continue to send the newsletter as published at no cost unless you notify us that you wish to be removed from the distribution list. To REMOVE
yourself from this list, send an e-mail to: newsletters@mercercapital.com and type the words “Unsubscribe – Value Matters” in the subject line (without
the quotation marks).
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DISCLAIMER. This publication does not constitute legal, valuation, tax, or financial consulting advice. It is offered as an information service to our clients
and friends. Those interested in specific guidance for legal and accounting matters should seek competent professional advice. Inquiries to discuss specific
valuation or corporate finance matters are welcomed. Permission is specifically granted to send copies of this Value Matters™ to others who might have an
interest in its contents. Permission is also granted to quote portions of this newsletter with proper attribution.
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